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This adversary proceeding initiated by the plaintiff, N
David Roberts, Jr., Trustee (the “Trustee”), on Septenber 16,
1996, seeks to avoid and recover certain alleged preferential
paynments to the defendant, Bristol Tennessee Electric System
made within ninety days preceding the bankruptcy filing of the
debtor, Appal achian Star Ventures, Inc., on Decenber 30, 1993
Pendi ng before the court is the defendant’s notion for summary
judgnment filed on March 28, 1997, and the response in opposition
filed by the Trustee on April 4, 1997. Def endant cont ends t hat
the Trustee was one day late in filing his conplaint conmencing
this adversary proceeding and, therefore, it is entitled to a
judgnent as a matter of |aw based upon the two-year limtations
period for commencing a preference action set forth in 11 U S. C
8 546(a)(1). The Trustee responds that his conplaint was tinely
filed because the two-year limtations period ended on Sunday,
Sept enber 15, 1996, and that in such an event, Fed. R Bankr. P.
9006(a) provides that the limtations period does not run unti
the foll ow ng Monday, which in this case was Septenber 16, 1996.
For the follow ng reasons, the court concludes that the action
is not barred by 11 U S.C. 8 546(a). This is a core proceeding.
28 U.S.C. § 157(b)(2)(F).

Because the underlying bankruptcy case was filed by the

debtor prior to OCctober 22, 1994, the anmendnent to section



546(a) (1) by 8 216 of the Bankruptcy Reform Act of 1994, Pub. L.
No. 103-394, 108 Stat. 4106 (1994), is not applicable. The
preanmendnment version of 8§ 546(a) provides as foll ows:

An action or proceeding under section 544, 545, 547,

548, or 553 of this title my not be commenced after

the earlier of —

(1) two years after the appointnment of a

trustee under section 702, 1104, 1163, 1302,

or 1202 of this title; or

(2) the tinme the case is closed or dismssed.
11 U.S.C. § 546(a).

The debtor’s bankruptcy case commenced under chapter 11, but
was subsequently converted to chapter 7 upon the United States
trustee’s notion by order entered Septenber 16, 1994. That sane
day, the United States trustee filed a notice of appointnent of
N. David Roberts, Jr., as the interim trustee pursuant to 11
US. C 8 701. Since the creditors did not elect another trustee
at the 11 U S. C. § 341(a) neeting on Cctober 12, 1994, M.
Roberts becane the trustee in the case on that date as provided
by 11 U.S.C. 8§ 702(d).

Presuming that the two-year I|imtations period of §
546(a) (1) ended on Septenber 15, 1996, as both parties do, the
i ssue presented is whether the Trustee had wuntil Mnday,

Sept enber 16, 1996, in which to tinmely conmence this preference

action. In Bartlik v. U'S. Dept. of Labor, 62 F.3d 163 (6th

Cir. 1995), an en banc decision by the Sixth Grcuit Court of



Appeal s, the court stated “that when a filing is required to be
made on a Sunday and is nade on Mnday, it is tinely filed.”
ld. at 167. See also Merriweather v. Cty of Menphis, 107 F. 3d
396, 398 n.2 (6th Gr. 1997)(“A statute of Ilimtations that
would run on a Saturday or Sunday would not bar a conplaint
filed the follow ng Monday.”). The court expressly overruled
its wearlier opinion in Mrtin v. First National Bank of
Louisville (In re Butcher), 829 F.2d 596, 600 (6th Cr. 1987),
cert. denied, 484 U S 1078, 108 S. C. 1058 (1988), which had
held that Fed. R Bankr. P. 9006(a) could not be applied in
conputing the running of the two-year statute of limtations
provided by 8§ 546(a). Bartlik, 62 F.3d at 166.

Bartlik now nakes it clear that Fed. R Bankr. P. 9006(a)
does apply in conputing the running of the two-year limtations
period of 8§ 546(a). See also Merriweather, 107 F.3d at 399 n.4
(“Rule 6(a) [which is analogous to Fed. R Bankr. P. 9006(a)]
now applies to all statutes of limtations in federal court.”).
That rule provides in pertinent part as foll ows:

In conmputing any period of tine prescribed or allowed

by ... any applicable statute, the day of the act,
event, or default from which the designated period of
time begins to run shall not be included. The | ast
day of the period so conputed shall be included,
unless it is a Saturday, a Sunday, or a |egal holiday,

in which event the period runs until the end of
the next day which is not one of the aforenentioned
days . ...



Fed. R Bankr. P. 9006(a). As the defendant clains the two-year
limtations period of 8 546(a) ran on Septenber 15, 1996, which
wi t hout dispute was a Sunday, Rule 9006(a) provides that the
limtations period does not run until the next day, Monday,
Sept enmber 16, 1996. Accordingly, the defendant’s notion for
sunmary judgnment is without nerit.

The court further observes that the Sixth Grcuit Court of
Appeals has indicated that when a limtations period is
determ ned by calendar years, as in the case of § 546(a), the
limtations period wll end on the sane calendar date
irrespective of any intervening l|leap year (unless, of course
the ending date falls on a weekend, federal holiday or a day on
whi ch weat her or other conditions have nmade the clerk’s office
I naccessi bl e). See Merriweather, 107 F.3d at 400. Thus, the
limtations period which the parties contend began on Septenber
16, 1994, would have ended on Septenber 16, 1996, and not on

Septenber 15, 1996." As a result, this action was tinely filed

"Al t hough defendant cites Farinash v. Nat i onsBank of
Tennessee, N. A (In re John Hi cks ddsnobile-GMC Truck, Inc.),
192 B.R 911, 912 (E.D. Tenn. 1996), for the proposition that
the two-year statute began to run on the date of the trustee’s
appoi ntnent, that decision is not at odds with the holding of
Merriweather. “The rule does not say that a l[imtations period
does not begin to run wuntil the second day; indeed, it
specifically refers to ‘the day of the act, event, or default
from which the designated period of tinme begins to run.
Instead, the rule directs that in conputing the applicable

(continued. . .)



when it was commenced on Septenber 16, 1996.

Finally, 11 U S.C. 8 546(a) in pertinent part provides that

“[aln action or proceeding under section ... 547 ... of this
title my not be comenced after ... tw years after the
appoi ntnent of a trustee under section 702 ... of this title

.” M. Roberts was not appointed as trustee under 11 U S C
§ 702 wuntil Cctober 12, 1994. H's appointnent as interim
trustee was pursuant to 11 U S.C. § 701. The overwhel m ng
majority of courts considering this issue have rejected the
proposition that the two-year statute of limtations provided by
11 U.S.C. 8 546(a) runs from the trustee’'s interim appointnent
under 8 701, even if the sanme person is appointed both as
interim and permanent trustee in a case. See, e.g., Messer v.

Har bor Distributing Corp. (In re C&R Beer & Soda, Inc.), 186

B.R 173, 180 (Bankr. E.D.N Y. 1995), and cases cited therein

Because 8§ 546(a) refers to the appointnent of a trustee under 8§
702 as the date for the running of the two-year statute of
limtations, the limtations period had not expired when this
action was fil ed.

An order denying the defendant’s notion for summary judgnent

“(...continued)
period, the day of the relevant event is the zero point from
which the days are to be counted.” Merriweat her, 107 F.3d at
400.



will be entered contenporaneously wth the filing of this
menor andum opi ni on.
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